LEGISLATURE OF THE STATE OF IDAHO

First Regular Session - 2019

Sixty-fifth Legislature

IN THE HOUSE OF REPRESENTATIVES

HOUSE BILL NO. 23

BY TRANSPORTATION AND DEFENSE COMMITTEE

AN ACT

RELATING TO THE MILITARY; AMENDING SECTION 46-1102,

TO REVISE

IDAHO CODE,

2

PROVISIONS REGARDING THE MODEL STATE CODE OF MILITARY JUSTICE.

Be It Enacted by the Legislature of the State of Idaho:

4

That Section 46-1102, Idaho Code, be, and the same is hereby

amended to read as follows:

SECTION 1.

6

"Model State Code

MODEL STATE CODE OF MILITARY JUSTICE. The

46-1102.
of Military Justice" is hereby enacted into law and entered into by this

8
9

state with any other states legally joining therein in the form substan-

tially as follows:

10

MODEL STATE CODE OF MILITARY JUSTICE

11

GENERAL PROVISIONS

PART I.

12

GENDER NEUTRALITY

DEFINITIONS

ARTICLE 1.

13

In this act, unless the context otherwise requires:

(a)
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42> The term "cadet," "candidate," or "midshipman" means a person who
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is enrolled in or attending the United States military academy,
United States air force academy, the United States coast guard academy,

a state military academy, a regional train-

ing institute, or any other formal education program for the purpose of

becoming a commissioned officer in the statemilitary forces;

(2

officer candidate school,
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The term "duty status other than state active duty" means any other

type of duty not in federal service and not full-time duty in the active
service of the state, under an order issued by authority of law and in-

cludes travel to and from such duty

(82)
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(#83) The term "judge advocate" means a commissioned officer of the or-
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ganIzed statemilitary forces who is a member in good standing of the bar

of the highest court of a state and is

Certified or designated as a judge advocate in the judge ad-

vocate general's corps of the army, air force, navy, or the marine

(A)

corps or designated as a law specialist as an officer of the coast

guard, or a reserve component of one 43} of these

or

Certified as arn a nonfederally recognized judge advocate, un-

4

(B)
der regulations promulgated pursuant to this provision, by the se-
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nior judge advocate of the commander of the force in the statemil-

itary forces of which the accused is a member, as competent to per-

form such military justice duties required by this code.

If there

is no such judge advocate available, then such certification may
be made by such senior judge advocate of the commander of another
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force in the statemilitary forces, as the convening authority di-
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the District of Columbia,

the Commonwealth of Puerto Rico, Guam, and the U.S. Virgin Islands

(2%5)

means one of the several states,

"State"

)

204

(

14

"State active duty" means full-time duty in the state military

forces under an order of the governor or otherwise issued by authority

27
28
29
30

and includes travel to and from such

and paid by state funds,

of law,
duty

"Senior force judge advocate" means the senior judge advocate of

the commander of the same force of the state military forces as the ac-

cused and who is that commander's chief legal advisor

(237)

I4

(226)

31
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4

"State military forces" means the national guard of the state of

Idaho, as defined in title 32, United States Code, the organized naval
militia of the state, and any other military force organized under the

34

35
36

37

not to include the unorga-

when not in a status subjecting them to exclusive juris-

constitution and laws of the state of Idaho,
diction under 10 U.S.C. chapter 47.

nizedmilitia,

38
39

The unorganized militia, state de-

40
41

state national guard, home guard or any other name of any

state force that does not meet this definition shall not be part of the

"statemilitary forces" under this code;

fense force,
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d

" means the commander of the same force of
"Commanding officer" means only commissioned officers

"Senior force commander
the statemilitary forces as the accuse

(9)

)

258

(

’

48
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"Superior commissioned officer" means a commissioned officer su-

(10)

.
r

perior in rank, grade, or command

50




© 0O N O O AN W N

NN NN DNDDNDNDNNDNNDND=_ 2O QA 24 2 2 a2 A
© O N OO O A WN 2AD © N N WwNh=O

30

31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46

(11) "Military" means any or all of the statemilitary forces;
(12) "Accuser" means a person who signs and swears to charges, any
person who directs that charges nominally be signed and sworn to by an-
other, and any other person who has an interest other than an official
interest in the prosecution of the accused;
(13) "Military judge" means an official of a general or special court-
martial detailed in accordance with article 26;
(14) "Legal officer" means any commissioned officer designated as a
judge advocate to perform legal duties for a command;
(15) "Record," when used in connection with the proceedings of a court-
martial, means:
(A) An official written transcript, written summary, or other
writing relating to the proceedings; or
(B) An official audiotape, videotape, or similar material from
which sound, or sound and visual images, depicting the proceedings
may be reproduced;
(16) "Classified information" means:
(A) Any information or material that has been determined by an of-
ficial of the United States pursuant to law, an executive order, or
regulation to require protection against unauthorized disclosure
for reasons of national security; and
(B) Any restricted data, as defined in section 11 (y) of the atomic
energy act of 1954, 42 U.S.C. 2014 (vy);
(17) "National security" means the national defense and foreign rela-
tions of the United States;
(18) "Military offenses" means those offenses prescribed under arti-
cles 77 through 117, 123, 124a, 124b, and 131b through 134.
(b) The use of the masculine gender throughout this code shall also in-
clude the feminine gender.

ARTICLE 2. PERSONS SUBJECT TO THIS CODE —-- JURISDICTION

(a) This code applies to all members of the state military forces when
serving in a title 32 status or state active duty status as defined in arti-
cle 1(a) (235) of this code. This code does not apply to members serving in a
title 10 status or members of the unorganized militia as defined in section
46-102, Idaho Code.

(b) Subject matter jurisdiction is established if a nexus exists be-
tween an offense, either military or nonmilitary, and the state military
force, regardless of duty status. Courts-martial convened by the governor
or his designated representative have primary jurisdiction of military of-

fenses as defined in article 1 (a) (148) of this code. A proper civilian court
has primary jurisdiction of a nonmilitary offense when an act or omission
violates both this code and local criminal law, foreign or domestic. In such
a case, a court-martial may be initiated only after the civilian authority
has declined to prosecute or dismissed the charge, provided jeopardy has not
attached. Jurisdiction over attempted crimes, conspiracy crimes, solicita-
tion, and accessory crimes must be determined by the underlying offense.
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ARTICLE 3. JURISDICTION TO TRY CERTAIN PERSONNEL
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< mmitted beforethe frauvdulent-disecharge Subject to article a per

son who is in a status in which the person is subject to this chapter and who
committed an offense against this chapter while formerly in a status in which
the person was subject to this chapter is not relieved from amenability to
the jurisdiction of this chapter for that offense by reason of a termination
of that person's former status.
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1=+ d—Efromamenabititytothe Furisdietionof thiscode by virtueofasecpa
rotionfromany tater periodofserviee Each person discharged from the state

military forces who is later charged with having fraudulently obtained his
discharge is, subject to article 43, subject to trial by court-martial on
that charge and is, after apprehension, subject to this chapter while in the
custody of the statemilitary forces for that trial. Upon conviction of that
charge, he is subject to trial by court-martial for all offenses under this
chapter committed before the fraudulent discharge.

(c) No person who has deserted from the statemilitary forces may be re-
lieved from amenability to the jurisdiction of this chapter by virtue of a
separation from any later period of service.

(d) A member of the statemilitary forces who is subject to this chapter
is not, by virtue of the termination of a period of active duty for training
or inactive-duty training, relieved from amenability to the jurisdiction of
this chapter for an offense against this chapter committed during such pe-
riod of active duty or inactive-duty training.

ARTICLE 4. RESERVED DISMISSED OFFICER'S RIGHT TO TRIAL BY COURT-MARTIAL

(a) If any commissioned officer, dismissed by order of the governor
or his designated representative, makes a written application for trial by
court-martial, setting forth, under ocath, that he has been wrongfully dis-
missed, the governor or his designated representative, as soon as practica-
ble, shall convene a general court-martial to try that officer on the charges
on which he was dismissed. A court-martial so convened has jurisdiction
to try the dismissed officer on those charges, and he shall be considered
to have waived the right to plead any statute of limitations applicable to
any offense with which he is charged. The court-martial may, as part of its
sentence, adjudge the affirmance of the dismissal, but if the court-martial
acquits the accused or if the sentence adjudged, as finally approved or af-
firmed, the adjutant general shall substitute for the dismissal ordered by
the governor or his designated representative a form of discharge authorized
for administrative issue.

(b) If the governor or his designated representative fails to convene a
general court-martial within six (6) months from the presentation of an ap-
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plication for trial under this article, the adjutant general shall substi-
tute for the dismissal ordered by the governor or his designated representa-
tive a form of discharge authorized for administrative issue.

(c) If a discharge is substituted for a dismissal under this article,
the governor or his designated representative alone may reappoint the offi-
cer to such commissioned grade and with such rank as, in the opinion of the
governor or his designated representative, that former officer would have
attained had he not been dismissed. The reappointment of such a former offi-
cer shall be without regard to the existence of a vacancy and shall affect the
promotion status of other officers only insofar as the governor or his des-
ignated representative may direct. All time between the dismissal and the
reappointment shall be considered as actual service for all purposes, in-
cluding the right to pay and allowances.

(d) If an officer is discharged from any armed force by administrative
action or is dropped from the rolls by order of the governor or his designated
representative, he has no right to trial under this article.

ARTICLE 5. TERRITORIAL APPLICABILITY OF THE CODE

(a) This code has applicability at all times and in all places subject
to the personal jurisdiction as provided in article 2 of this code, or, if
not in a duty status, that there is a nexus between the act or omission con-
stituting the offense and the efficient functioning of the state military
forces; however, this grant of military jurisdiction shall neither preclude
nor limit civilian jurisdiction over an offense, which is limited only by the
prohibition of double jeopardy.

(b) Courts-martial and courts of inquiry may be convened and held in
units of the statemilitary forces while those units are serving outside the
state with the same jurisdiction and powers as to persons subject to this
code as if the proceedings were held inside the state, and offenses commit-
ted outside the state may be tried and punished either inside or outside the
State.

ARTICLE 6. JUDGE ADVOCATES AND LEGAL OFFICERS

(a) The senior force judge advocates in each of the state's military
forces or that judge advocate's delegates shall make frequent inspections in
the field in supervision of the administration of military justice in that
force.

(b) Convening authorities shall at all times communicate directly with
their staff judge advocates or legal officers in matters relating to the ad-
ministration of military justice. The staff judge advocate or legal officer
of any command is entitled to communicate directly with the staff judge advo-
cate or legal officer of a superior or subordinate command, or with the state

judge advocate.




© 0O N O O AN W N

- =
= o

- =
w N

14
15
16
17
18
19
20

21

22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46

(c) (1) No person who, with respect to a case, serves in a capacity spec-
ified in paragraph (2) of this subsection, may later serve as a staff
judge advocate or legal officer to any reviewing or convening authority
upon the same case.
(2) The capacities referred to in paragraph (1) of this subsection are,
with respect to the case involved, any of the following:
(A) Preliminary hearing officer, court member, military judge,
military magistrate, or appellate judge; or
(B) Counsel who have acted in the same case or appeared in any pro-
ceeding beforeamilitary judge, military magistrate, preliminary
hearing officer, or appellate court.

ARTICLE 6a. RESERVED INVESTIGATION AND DISPOSITION OF
MATTERS PERTAINING TO THE FITNESS OF MILITARY JUDGES

(a) The governor or his designee shall prescribe procedures for the
investigation and disposition of charges, allegations, or information per-
taining to the fitness of a military appellate judge, military judge, or
military magistrate to perform the duties of the position involved.

(b) The governor or his designee shall transmit a copy of the proce-
dures prescribed pursuant to this article to the appropriate committees of
the Idaho senate and Idaho house of representatives.

ARTICLE 6b. RIGHTS OF THE VICTIM OF AN OFFENSE UNDER THIS CODE

) Avictimof an offense under this code has the following rights:
) The right to be reasonably protected from the accused.
) The right to reasonable, accurate, and timely notice of any of the
following:
(A) A public hearing concerning the continuation of confinement
prior to trial of the accused;
(B) A preliminary hearing under article 32 relating to the of-
fense;
(C) A court-martial relating to the offense;
(D) A public proceeding of the service clemency and parole board
relating to the offense; and
(E) The release or escape of the accused, unless such notice may
endanger the safety of any person.
(3) The right not to be excluded from any public hearing or proceed-
ing described in paragraph (2) of this subsection unless the military
judge or preliminary hearing officer, as applicable, after receiving
clear and convincing evidence, determines that testimony by the victim
of an offense under this chapter would be materially altered if the vic-
tim heard other testimony at that hearing or proceeding.
(4) The right to be reasonably heard at any of the following:
(A) A public hearing concerning the continuation of confinement
prior to trial of the accused;
(B) A sentencing hearing relating to the offense; and
(C) A public proceeding of the service clemency and parole board
relating to the offense.

(a
(1
(2
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(5) The reasonable right to confer with the counsel representing the
government at any proceeding described in paragraph (2) of this subsec-
tion.

(6) The right to receive restitution as provided in law.

(7) The right to proceedings free from unreasonable delay.

(8) The right to be treated with fairness and with respect for the dig-

nity and privacy of the victim of an offense under this code.

(b) In this article, "victim of an offense under this code" means an in-
dividual who has suffered direct physical, emotional, or pecuniary harm as a
result of the commission of an offense under this code.

(c) In the case of a victim of an offense under this code who is under
eighteen (18) years of age but who is not a member of the state military
forces, incompetent, incapacitated, or deceased, the legal guardians of the
victim or the representatives of the victim's estate, family members, or any
other person designated as suitable by the military judge, may assume the
rights of the victim under this article.

(d) Enforcement by the Idaho supreme court:
(1) If thevictim of an offense under this chapter believes that an ar-
ticle 32 preliminary hearing ruling or a court-martial ruling violates
the rights of the victim afforded by the provisions of this article, in-
cluding provisions specified in subsection (a) (4) of this article, the
victim may petition the Idaho supreme court for a writ of mandamus to
require the preliminary hearing officer or the court-martial to comply
with the provisions of this article.
(2) Apetition for awrit of mandamus described in this subsection shall
be forwarded directly to the Idaho supreme court by such means as may
be prescribed by the governor or his designee. To the extent practi-
cable, a petition for a writ of mandamus described in this subsection
shall have priority over all other proceedings before the Idaho supreme
court.

(3) Paragraph (1) of this subsection applies with respect to the pro-

tections afforded by the following:

(A) The provisions of this article;

(B) Military rule of evidence 513, relating to the psychothera-
pist-patient privilege;

(C) Military rule of evidence 514, relating to the victim advo-
cate-victimprivilege; and

(D) Military rule of evidence 615, relating to the exclusion of
witnesses.

(e) Upon notice by counsel for the government to counsel for the accused
of the name of an alleged victim of an offense under this article who counsel
for the government intends to call as a witness at a proceeding under this ar-
ticle, counsel for the accused shall make any request to interview the victim
through the special victims' counsel or other counsel for the victim, if ap-
plicable.

(f) If requestedbyanallegedvictimwho is subject to a request for in-
terview under subsection (e) of this article, any interview of the victim by
counsel for the accused shall take place only in the presence of the counsel
for the government, a counsel for the victim, or, if applicable, a victim ad-
vocate.
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PART IT. APPREHENSION AND RESTRAINT
ARTICLE 7. APPREHENSION

(a) Apprehension is the taking of a person into custody.

(b) Any person authorized by this code or by 10 U.S.C. chapter 47, or by
regulations issued under either, to apprehend persons subject to this code,
any marshal of a court-martial appointed pursuant to the provisions of this
code, and any peace officer or civil officer having authority to apprehend
offenders under the laws of the United States or of a state, including, but
not limited to, section 46-1103, Idaho Code, may do so upon probable cause
that an offense has been committed and that the person apprehended committed
it.

(c) Commissioned officers, warrant officers, petty officers, and non-
commissioned officers have authority to quell quarrels, frays, and disor-
ders among persons subject to this code and to apprehend persons subject to
this code who take part therein.

(d) If an offender is apprehended outside the state, the offender's re-
turn to the area must be in accordance with normal extradition procedures or
by reciprocal agreement.

(e) No person authorized by this article to apprehend persons subject
to this code or the place where such offender is confined, restrained, held,
or otherwise housed may require payment of any fee or charge for so receiv-
ing, apprehending, confining, restraining, holding, or otherwise housing a
person except as otherwise provided by law.

ARTICLE 8. RESERVED APPREHENSION OF DESERTERS

Any civil officer having authority to apprehend offenders under the laws of
the United States or of a state, commonwealth, possession, or the District of
Columbia may summarily apprehend a deserter from the state military forces
and deliver him into the custody of those forces.

ARTICLE 9. IMPOSITION OF RESTRAINT

(a) Arrest is the restraint of a person by an order, not imposed as a
punishment for an offense, directing him to remain within certain specified
limits. Confinement is the physical restraint of a person.

(b) An enlisted member may be ordered into arrest or confinement by any
commissioned officer by an order, oral or written, delivered in person or
through other persons subject to this code. A commanding officer may autho-
rize warrant officers, petty officers, or noncommissioned officers to order
enlisted members of the commanding officer's command or subject to the com-
manding officer's authority into arrest or confinement.

(c) A commissioned officer, a warrant officer, or a civilian subject to
this code or to trial thereunder may be ordered into arrest or confinement
only by a commanding officer to whose authority the person is subject, by an
order, oral or written, delivered in person or by another commissioned offi-
cer. The authority to order such persons into arrest or confinement may not
be delegated.
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(d) No person may be ordered into arrest or confinement except for prob-
able cause.

(e) This article does not limit the authority of persons authorized
to apprehend offenders to secure the custody of an alleged offender until
proper authority may be notified.

ARTICLE 10. RESTRAINT OF PERSONS CHARGED WEFFHOFFENSES
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(a) In general.
(1) Subject to paragraph (2) of this subsection, any person subject to
this chapter who is charged with an offense under this chapter may be or-
dered into arrest or confinement as the circumstances require.
(2) When a person subject to this chapter is charged only with an of-
fense that is normally tried by summary court-martial, the person ordi-
narily shall not be ordered into confinement.
(b) Notification to accused and related procedures.
(1) When a person subject to this chapter is ordered into arrest or con-
finement before trial, immediate steps shall be taken:
(A) To inform the person of the specific offense of which the per-
son is accused; and
(B) To try the person or to dismiss the charges and release the
person.
(2) To facilitate compliance with paragraph (1) of this subsection, the
governor or his designee shall prescribe regulations setting forth pro-
cedures relating to referral for trial, including procedures for prompt
forwarding of the charges and specifications and, if applicable, the
preliminary hearing report submitted under article 32.

ARTICLE 11. PLACE OF CONFINEMENT —-- REPORTS AND RECEIVING OF PRISONERS

(a) If a person subject to this code is confined before, during, or af-
ter trial, confinement shall be ina civilian ormilitary confinement facil-
ity.

(b) No person authorized to receive prisoners pursuant to subsection
(a) of this article may refuse to receive or keep any prisoner committed to
the person's charge by a commissioned officer of the statemilitary forces,
when the committing officer furnishes a statement, signed by such officer,
of the offense charged against the prisoner, unless otherwise authorized by
law.

(c) Every person authorized to receive prisoners pursuant to subsec-
tion (a) of this article to whose charge a prisoner is committed shall,
within twenty-four (24) hours after that commitment or as soon as the person
is relieved from guard, report to the commanding officer of the prisoner the
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11

name of the prisoner, the offense charged against the prisoner, and the name
of the person who ordered or authorized the commitment.

ARTICLE 12. CONFINEMENT WITH ENEMY PRISONERS PROHIBITED

No member of the statemilitary forces may be placed inmilitary confinement
in immediate association with enemy prisoners or other foreign nationals not
members of the armed forces. This article shall not apply to confinement of
statemilitary forces in civilian confinement facilities.

ARTICLE 13. PUNISHMENT PROHIBITED BEFORE TRIAL

No person, while being held for trial or awaiting a verdict, may be subjected
to punishment or penalty other than arrest or confinement upon the charges
pending against the person, nor shall the arrest or confinement imposed upon
such person be any more rigorous than the circumstances required to ensure
the person's presence.

ARTICLE 14. DELIVERY OF OFFENDERS TO CIVIL AUTHORITIES

(a) A person subject to this code accused of an offense against civil
authority may be delivered, upon request, to the civil authority for trial or
confinement.

(b) When delivery under this article is made to any civil authority of
a person undergoing sentence of a court-martial, the delivery, if followed
by conviction in a civil tribunal, interrupts the execution of the sentence
of the court-martial, and the offender after having answered to the civil au-
thorities for the offense shall, upon the request of competent military au-
thority, be returned to the place of original custody for the completion of
the person's sentence.

PART IIT. NONJUDICIAL PUNISHMENT
ARTICLE 15. COMMANDING OFFICER'S NONJUDICIAL PUNISHMENT

(a) Under such regulations as prescribed, any commanding officer (and
for purposes of this article, officers-in-charge) may impose disciplinary
punishments for minor offenses without the intervention of a court-martial
pursuant to this article. The governor, the adjutant general, or an officer
of a general or flag rank in command may delegate the powers under this arti-
cle to aprincipal assistant who is a member of the statemilitary forces.

(b) Any commanding officer may impose upon enlisted members of the of-
ficer's command:

1) An admonition;

2) A reprimand;

3) The withholding of privileges for not more than six (6) months;

4) The forfeiture of pay of not more than seven (7) days' pay;

5) A fine of not more than seven (7) days' pay;

6) A reduction to the next inferior pay grade, if the grade from which
emoted is within the promotion authority of the officer imposing the

(
(
(
(
(
(
d
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reduction or any officer subordinate to the one who imposes the reduc-

tion;

(7) Extra duties, including fatigue or other duties, for not more than

fourteen (14) days, which need not be consecutive; and

(8) Restriction to certain specified limits, with or without suspen-

sion from duty, for not more than fourteen (14) days, which need not be

consecutive.

(c) Any commanding officer of the grade of major or lieutenant comman-
der, or above, may impose upon enlisted members of the officer's command:

(1) Any punishment authorized in subsection (b) (1), (2) and (3) of this

article;

(2) The forfeiture of not more than one-half (1/2) of one (1) month's

pay per month for two (2) months;

(3) A fine of not more than one (1) month's pay;

(4) A reduction to the lowest or any intermediate pay grade, if the

grade from which demoted is within the promotion authority of the of-

ficer imposing the reduction or any officer subordinate to the one who

imposes the reduction, but an enlisted member in a pay grade above E-4

may not be reduced more than two (2) pay grades;

(5) Extra duties, including fatigue or other duties, for not more than

forty-five (45) days, which need not be consecutive; and

(6) Restriction to certain specified limits, with or without suspen-

sion from duty, for not more than sixty (60) days, which need not be con-

secutive.

(d) The governor, the adjutant general, an officer exercising general
court-martial convening authority, or an officer of a general or flag rank in
command may impose:

(1) Upon officers of the officer's command:

(A) Any punishment authorized in subsection (c) (1), (2), (3) and
(6) of this article; and
(B) Arrest in quarters for not more than thirty (30) days, which
need not be consecutive.

(2) Upon enlisted members of the officer's command:

(A) Any punishment authorized in subsection (c) of this article.

(e) Whenever any of those punishments are combined to run consec-
utively, the total length of the combined punishment cannot exceed the
authorized duration of the longest punishment in the combination, and there
must be an apportionment of punishments so that no single punishment in the
combination exceeds its authorized length under this article.

(f) Except in the case of a member attached to or embarked in a vessel,
punishment under this article may not be imposed on any member under this ar-
ticle if the member has, before the imposition of such punishment, demanded
trial by court-martial in lieu of such punishment.

(g) The officer who imposes the punishment, or the successor in com-
mand, may, at any time, suspend, set aside, mitigate, or remit any part or
amount of the punishment and restore all rights, privileges, and property
affected. The officer also may:

(1) Mitigate reduction in grade to forfeiture of pay;

(2) Mitigate arrest in quarters to restriction; or

(3) Mitigate extra duties to restriction.
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The mitigated punishment shall not be for a greater period than the punish-
ment mitigated. Whenmitigating reduction in grade to forfeiture of pay, the
amount of the forfeiture shall not be greater than the amount that could have
been imposed initially under this article by the officer who imposed the pun-
ishment mitigated.

(h) A person punished under this article who considers the punishment
unjust or disproportionate to the offense may, through the proper channel,
appeal to the next superior authority within fifteen (15) days after the pun-
ishment is either announced or sent to the accused, as the commander may de-
termine. The appeal shall be promptly forwarded and decided, but the person
punished may in the meantime be required to undergo the punishment adjudged.
The superior authority may exercise the same powers with respect to the pun-
ishment imposed as may be exercised under subsection (g) of this article by
the officer who imposed the punishment. Before acting on an appeal from a
punishment, the authority that is to act on the appeal may refer the case to a
judge advocate for consideration and advice.

(1) The imposition and enforcement of disciplinary punishment under
this article for any act or omission is not a bar to trial by court-martial
or a civilian court of competent jurisdiction for a serious crime or offense
growing out of the same act or omission and not properly punishable under
this article; but the fact that a disciplinary punishment has been enforced
may be shown by the accused upon trial and, when so shown, it shall be consid-
ered in determining the measure of punishment to be adjudged in the event of
a finding of guilty.

(J) Whenever a punishment of forfeiture of pay is imposed under this ar-
ticle, the forfeiture may apply to pay accruing before, on, or after the date
that punishment is imposed.

(k) Regulations may prescribe the form of records to be kept of proceed-
ings under this article and may prescribe that certain categories of those
proceedings shall be in writing.

PART 1IV. COURT-MARTIAL JURISDICTION
ARTICLE 16. COURTS-MARTIAL CLASSIFIED

The three (3) kinds of courts-martial in the statemilitary forces are:
(1) General courts-martial, consisting of:
(A) Amilitary judge and not less than five (5) members; or
(B) Only amilitary judge, if before the court is assembled the accused,
knowing the identity of the military judge and after consultation with
defense counsel, requests orally on the record or in writing a court
composed only of amilitary judge and themilitary judge approves;
(2) Special courts-martial, consisting of:
(A) Amilitary judge and not less than three (3) members; or
(B) Only amilitary judge, if one 4 has been detailed to the court, and
the accused under the same conditions as those prescribed in subsection
(1) (B) of this article so requests; and
(3) Summary courts-martial, consisting of one (1) commissioned offi-
cer.
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ARTICLE 17. JURISDICTION OF COURTS-MARTIAL IN GENERAL

Each component of the state military forces has court-martial jurisdiction
over all members of the particular component who are subject to this code.
Additionally, the army and air national guard state military forces have
court-martial jurisdiction over all members subject to this code.

ARTICLE 18. JURISDICTION OF GENERAL COURTS-MARTIAL

Subject to article 17 of this code, general courts—-martial have jurisdiction
to try persons subject to this code for any offense made punishable by this
code+ and may, under such limitations as the governor may prescribe, adjudge
any punishment not forbidden by this code.

ARTICLE 19. JURISDICTION OF SPECIAL COURTS-MARTIAL

Subject to article 17 of this code, special courts-martial have jurisdic-
tion to try persons subject to this code for any offense made punishable by
this code+ and may, under such limitations as the governor may prescribe,
adjudge any punishment not forbidden by this code except dishonorable dis-
charge, dismissal, confinement for more than one (1) year, forfeiture of pay
exceeding two-thirds (2/3) pay per month, or forfeiture of pay for more than
one (1) year.

ARTICLE 20. JURISDICTION OF SUMMARY COURTS-MARTIAL

(a) Subject to article 17 of this code, summary courts-martial have
jurisdiction to try persons subject to this code, except officers, cadets,
candidates, and midshipmen, for any offense made punishable by this code
under such limitations as the governor may prescribe.

(b) No person in the rank of E-7 or above may be brought to trial before
a summary court-martial if that person objects thereto. If objection to
trial by summary court-martial is made by an accused in the rank of E-7 or
above, trial by special or general court-martial may be ordered, as may be
appropriate. Members in the rank of E-6 and below do not have the right to
reject trial before a summary court-martial. Summary courts-martial may,
under such limitations as the governor may prescribe, adjudge any punishment
not forbidden by this code except dismissal, dishonorable or bad-conduct
discharge, confinement for more than one (1) month, restriction to specified
limits for more than two (2) months, or forfeiture of more than two-thirds
(2/3) of one (1) month's pay.

(c) A summary court-martial is a noncriminal forum. A findingof guilty
at a summary court-martial does not constitute a criminal conviction.

ARTICLE 21. RESERVED

PART V. APPOINTMENT AND COMPOSITION OF COURTS-MARTIAL

ARTICLE 22. WHO MAY CONVENE GENERAL COURTS-MARTIAL
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General courts-martial may be convened by:

The governor;

The adjutant general;

The commanding officer of a force of the statemilitary forces;

The commanding officer of a division or a separate brigade; or

The commanding officer of a separate wing.

) If any such commanding officer is an accuser, the court shall be
convened by superior competent authority and may in any case be convened by
such superior authority if considered desirable by such authority.

—_— — — — ~— ~—

(a
(1
(2
(3
(4
(5
(b

ARTICLE 23. WHO MAY CONVENE SPECIAL COURTS-MARTIAL

(a) Special courts-martial may be convened by:
(1) Any person who may convene a general court-martial;
(2) The commanding officer of a garrison, fort, post, camp, station,
air national guard base, or naval base or station;
(3) The commanding officer of a brigade, regiment, detached battalion,
or corresponding unit of the army;
(4) The commanding officer of a wing, group, separate squadron, or cor-
responding unit of the air force; or
(5) The commanding officer or officer in charge of any other command
when empowered by the adjutant general.
(b) If any such officer is an accuser, the court shall be convened by
superior competent authority andmay in any case be convened by such superior
authority if considered desirable by such authority.

ARTICLE 24. WHO MAY CONVENE SUMMARY COURTS-MARTIAL

(a) Summary courts-martial may be convened by:

(1) Any person who may convene a general or special court-martial;

(2) The commanding officer of a detached company or other detachment,

or corresponding unit of the army;

(3) The commanding officer of a detached squadron or other detachment,

or corresponding unit of the air force; or

(4) The commanding officer or officer in charge of any other command

when empowered by the adjutant general.

(b) When only one (1) commissioned officer is present with a command
or detachment, that officer shall be the summary court-martial of that com-
mand or detachment and shall hear and determine all summary court-martial
cases. Summary courts-martial may, however, be convened in any case by supe-
rior competent authority if considered desirable by such authority.

ARTICLE 25. WHO MAY SERVE ON COURTS-MARTIAL

(a) Any commissioned officer of the state military forces is eligible
to serve on all courts-martial for the trial of any person subject to this
code.

(b) Any warrant officer of the state military forces is eligible to
serve on general and special courts-martial for the trial of any person sub-
ject to this code, other than a commissioned officer.
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(1) Any enlisted member of the state military forces is eligible to

serve on a general or special court-martial for the trial of any other

enlisted member.

(2)

T

ooty <

22
23
24
25
26

Before a court-martial with amilitary judge and members is assem-

bled for trial, an enlisted member who is an accused may personally re-

quest, orally on the record or in writing, that

The membership of the court-martial be comprised entirely of

(A)
officers

or
Enlisted members comprise at least one-third (1/3) of the mem-

bership of the court-martial, regardless of whether enlisted mem-

bers have been detailed to the court-martial.
Except as provided in paragraph (4) of this subsection, after such

’

27
28
29
30
31

(B)

(3)

the accused may not be tried by a general or special court-

martial if the membership of the court-martial is inconsistent with the

a request,
request.

32
33
34

If, because of physical conditions or military exigencies, a suf-
ficient number of eligible officers or enlisted members, as the case may

(4)

35

36

be, is not available to carry out the provisions of paragraph (2) of this

subsection

37

the con-

In that event,

the trial may nevertheless be held.

14

38
39

vening authority shall make a detailed written statement of the reasons

for nonavailability.

The statement shall be appended to the record.

40
41
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43
44

The accused in a court-martial with amilitary judge and members

may, after the findings are announced and before any matter is presented

in the sentencing phase,
sentencing by members.

(1)

(d)

45
46
47

orally on the record or in writing,

request,

The convening authority shall detail not less than the number of

members necessary to impanel the court-martial under article 29.

(2)

48
49
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(e) When convening a court-martial, the convening authority shall de-
tail as members thereof such members of the statemilitary forces as, in the
convening authority's opinion, are best qualified for the duty by reason of
age, education, training, experience, length of service, and judicial tem-
perament. No member of the state military forces is eligible to serve as a
member of a general or special court-martial when that member is the accuser,
a witness, or has acted as investigating officer or as counsel in the same
case.

(f) Before a court-martial is assembled for the trial of a case, the
convening authority may excuse a member of the court from participating in
the case. The convening authority may delegate the authority under this sub-
section to a judge advocate or to any other principal assistant.

ARTICLE 25a. RESERVED
ARTICLE 26. MILITARY JUDGE OF A GENERAL OR SPECIAL COURT-MARTIAL

(a) A military judge shall be detailed to each general and special
court-martial. Tk millbary judg sha et vFer—each S
RN
T

oo g
T—SC oo T0tT =
1 4+ \'Yl"\l

K 14
rehthemids

[ORRO)

[¢)]
He-
He

o i i 1
e coure—fartiat—t

(b) Amilitary judge shall be

(1) An active or retired commissioned officer of an organized state

military force and qualified, by reason of education, training, experi-

ence, and judicial temperament, for duty;

(2) A member in good standing of the bar of the highest court of a state

or a member of the bar of a federal court for at least five (5) years; and

(3) Certified as guatifiedFfordutyas a military judge by the senior

force judge advocate which is the same force as the accused; and

(4) Certified as qualified, by reason of education, training, experi-

ence, and judicial temperament, for duty.

(c) In the instance when a military judge is not a member of the bar of
the highest court of the state, the military judge shall be deemed admitted
pro hac vice, subject to filing a certificate with the senior force judge ad-
vocate which is the same force as the accused setting forth such qualifica-
tions provided in subsection (b) of this article.

(d) The military judge of a general or special court-martial shall be
designated by the senior force judge advocate which is the same force as the
accused, or a designee, for detail by the convening authority. Neither the
convening authority nor any staff member of the convening authority shall
prepare or review any report concerning the effectiveness, fitness, or ef-
ficiency of themilitary judge so detailed, which relates to performance of
duty as amilitary judge.

(e) No person is eligible to act asmilitary judge in a case if that per-
son is the accuser or a witness, or has acted as imvestigating preliminary
hearing officer or a counsel in the same case.

(f) Themilitary judge of a court-martial may not consult with the mem-
bers of the court except in the presence of the accused, trial counsel, and
defense counsel, nor vote with the members of the court.

(g) Amilitary judge may be detailed under subsection (a) of this arti-
cle to a court-martial or a proceeding under article 30 that is convened in a
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different armed force, when so permitted by the senior force judge advocate

of the armed force of which themilitary judge is a member.

ARTICLE 26a. MILITARY MAGISTRATES

(a) A military magistrate will be a commissioned officer of the state

military forces who:

(1) Is amember of the bar of a federal court or a member of the bar of the
highest court of a state; and

(2) Is certified tobe qualified, by reason of education, training, ex-
perience, and judicial temperament, for duty as a military magistrate
by the state judge advocate.

(b) In accordance with regulations promulgated by the governor or his

designee, in addition to duties when designated under this code, amilitary

magistrate may be assigned to perform other duties of a nonjudicial nature.

ARTICLE 27. DETAIL OF TRIAL COUNSEL AND DEFENSE COUNSEL

(a) General provision:
(1) For each general and special court-martial, the authority conven-
ing the court shall detail trial counsel, defense counsel, and such as-
sistants as are appropriate.

(2) No person who kas—aetedas—investig

Wi tErnaoaaa v At e A
WL CTIreoo T o T tCIo

—F
= dat gaset, with
respect to a case, has served as a preliminary hearing officer, court
member, military judge, military magistrate, or appellate judge may
later serve as trial counsel, assistant trial counsel, or, unless ex-
pressly requested by the accused, as defense counsel or assistant or
associate defense counsel in the same case. No person who has acted for
the prosecution may act later in the same case for the defense nor may
any person who has acted for the defense act later in the same case for
the prosecution.

(b) Except as provided in subsection (c¢) of this article, trial coun-

sel, ex defense counsel, or assistant defense counsel detailed for a general
or special court-martial must be:

(1) A judge advocate as defined in article 1(a) (¥83) of this code; and
(2) Fra*the-eas f+riagl-ecounsel;—aA member in good standing of the bar

of the highest court of the state where the court-martial is held.
(C) In +h 1ot an~ whean o doafano comnanl 2o At o Ao £ +h baor £
Fa—=heinstan whena-oefens segset s rotamember of the barof
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Defense counsel and assistant defense counsel detailed for a special or
general court-martial shall have the qualifications set forth in subsection
(b) of this article.

(d) Trial counsel, assistant trial counsel, defense counsel, and as-
sistant defense counsel detailed for a special court-martial must be deter-
mined to be competent to perform such duties by the senior force judge advo-
cate, under such rules as the governor or his designee may prescribe.

ARTICLE 28. DETAIL OR EMPLOYMENT OF REPORTERS AND INTERPRETERS

Under such regulations as may be prescribed, the convening authority of a
general or special court-martial or court of inquiry shall detail or employ
qualified court reporters, who shall record the proceedings of and testimony
taken before that court and may detail or employ interpreters who shall in-
terpret for the court.

ARTICLE 29. ABSENTANDADDIFIONAL ASSEMBLY AND IMPANEL-
ING OF MEMBERS —-- DETAIL OF NEW MEMBERS AND MILITARY JUDGES

N momlba r £ o o] o~ o 1 oot emand 0 277 vz I “hannt Lo
a) Neomemberof s generalor specialcourt—martialmaybe absentor
PP PN - NP B N P S AP APV 2N N Accamhl A £ o+ a7 £+ 1 coiond 13n] Ao
gsedafE the—courthasbeenassembledfor the trial of the ageecusedunltess
ocrand ae o A~ 4+ £ o0 ~hallAaner crranAa Ihsz +h ma 1l 2+ sy ey for ~nhzao
vsed-as—aresoteof achallenge; vaed-ov—thewititary odgeforpaysd
ol A1 a1 7 24+ 1 +heovr -~ ad o1 a Lo arand Ihyg rador £ +1h oM zIAN T e e
g——dsabidiyeralbher goad-cavse,—or cused-byorderof th AR A O —art
thorityfor good—eause The military judge shall announce the assembly of a
general or special court-martial with members. After such a court-martial

is assembled, no member may be absent, unless the member is excused:
(1) As a result of a challenge;
(2) Under subsection (b) (1) (B)of this article; or
(3) By order of the military judge or the convening authority for dis-
ability or other good cause.

b) Whenever a cenera
wWhen ra—genera
r
¥

(1) Under rules prescribed by the governor or his designated represen-
tative, the military judge of a general or special court-martial with
members shall:
(A) After determination of challenges, impanel the court-mar-
tial; and
(B) Excuse the members who, having been assembled, are not impan-
eled.
(2) In a general court-martial, themilitary judge shall impanel eight
(8) members.
(3)
(4)

In a special court-martial, the military judge shall impanel four
mempers.
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article, themilitary judge shall impanel alternate members, if the conven-

ing authority authorizes alternate members.

CIT

(b)

a1 dna
cH—SEEES

for hoth
o5

1
=

EEE W=l
T

o

10
11

S I IR
MrtEary

A1 a1

£
= T

Mmoo
LI SATASASAS .

o

P O S R
Hre—farttrar—=¢€
ot o]

-
(=1
A 1 t+h +h

£
T
C—Wt Tt

R

mrrrrcaty Joudyg

ma ] 2o g
okl

T

TE£ +1
+ =

)

d

(

12
13
14
15
16
17
18
19
20
21

hecaiia £ oot an ]
IS fphysiealdisabad
ot o1

| e & e m

CIt

Ty T o otiaio=L

Nnlsz 1o

S11der
J=

[SF T3 = o
(D) (D)

ah 11
| S = ey & g
(R

+h
Tt

d o1
[Sav e

r +h oF
E= Tt G

~
T

ner
g

PSR IS £ aho11
SHrt—o+ Ao

PRy A

SH3

W=
o o™ L

Y7

=T

5Ot

O/

16 (1)
T

£ oo s o]
F—arts

nao
TS

conda 1
IO T \ZE 33 3= mp e

ansz a9l 3 ~ o]
Ty o PP

of +
O

a
AT

B
4

i dano o
TCCTT s

n

o

=Y El
[ 3 e s m S A

PRI I B I IR S TR = P
LA 4 = = == L,L/LJ—_Y _J uu\j

n

1
co Tt OTr o It

=
A=
=

£ +rhso Al Ay 4
R3S €t aFEer—tn

i dano Srasza
TCCHT ISE=

+ 1
CIT

el d e o
rhatimr

ET3
Tt

oo
oy

K PP 3]
Rt roaeear;—uhr

n

PR

2

TOoOTOoSTy ©

Iz

pw

ne

inthe or
grEtin-the p¥
Detail of new

11t

2 1 o~
oGt

roof 3o oo
reoft3s5¥

n +h

TI—CIt

B S T I
rastiputats

A
S

malsz 3t vy~
STy T tEEootH

+h
TIT

1meanl Ffar Whath o0 Ao
| 3 5 S A S s RS S SAS S S 5 B © S apS a2

anrn A ~
oer

SNt nA
A=

(A epe yu)

+h
CTT

r

N T I EP UG P P
Wt Ear T uag

members.

If, after members are impaneled, the membership of the court-mar-

(1)

members with respect to a

(12)

tial is reduced to fewer than twelve

22
23
24
25
26

general court-martial in a capital case, fewer than six (6) members with

respect to a general court-martial in a noncapital case, or fewer than

four (4) members with respect to a special court-martial, the trial may
not proceed unless the convening authority details new members and,

from among the members so detailed,

the military judge impanels new

27
28
29
30
31

members sufficient in number to provide the membership specified in

paragraph (2) of this subsection.

Membership shall be as follows:

(2)

At least six (6) but not more than eight (8) members with re-

spect to a general court-martial

(A)

and
Four (4) members with respect to a special court-martial.
If themilitary judge is unable to proceed with the trial because of

disability or otherwise, anewmilitary judge shall be detailed to the court-

martial.

.
14

32
33
34

(B)

(e)

35

36

Evidence.

(f)

(1)

37

In the case of new members under subsection (d) of this article, the

trial may proceed with the new members present after the evidence pre-

38
39

viously introduced is read or, in the case of audiotape, videotape, or

similar recording,

40
41

the

in the presence of the new members,

is played,

military judge, the accused, and counsel for both sides.

42
43
44

In the case of a newmilitary judge under subsection (e) of this ar-

(2)
ticle,

the trial shall proceed as if no evidence had been introduced,

in the case of au-

I

unless the evidence previously introduced is read or

diotape,
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in the presence of

14

is played

or similar recording,

4

videotape

the newmilitary judge, the accused, and counsel for both sides.
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ARTICLE 30. CHARGES AND SPECIFICATIONS

a1l 4 +1h Fora o et ool A oFfFi o ot rioad
St £ his gader £h foreacommissionedofficerauthorized by
PN S | 136 (=) o S N PSP AN SENIIPNPA [ I SR S SNEADS NP S SPSIPNADS IIPR AP [ P SISy
arEiete I 36-taeof triscode toadmirister oathsand shall stat
(l) That+ + arexmnanr oo Ao~ lenm A ey £ r oo Tz ab e A A +
Fhatthe signer has personatkrowteds f—orhasinvestigated—+th
matters—set—forth+therein May be preferred only by a person subject to
this chapter; and
(2) That+ +hasz o + e 1 Foao~t+ +h oot £ +h arermanr o e sl A~ anA
Feattheyaretrueiafact o che pest of the sigrerls krneow edge—ard

betief Shall be preferred by presentment in writing, signed under oath
y forces who is autho-

(b) UYUpenthe preferring of charges—+t froner SiiE ridis a1l 4+ EE
por—Tae prefersing of charges,—the proper auntheorty sha—+takeim
maodl o+ ot Ao + dotorma what A1 arn~eg 4+ o n oo 11ld K ma A +hor £ 1 + 1 1
rediate stepsteodetermine what disposition sheuldbemade thereofinthein
Foraaot £ St 0 o~ an A A2 o~ 3o A+ noraon acocaranA okl 17 W anmfarmad £
teresteof Fusticeanddiseipltinerandthe personaccusedshall beinformedof
thechargesassoonraspracktieable The writing under subsection (a) of this

article shall state that:
(1) The signer has personal knowledge of, or has investigated, the mat-
ters set forth in the charges and specifications; and
(2) The matters set forth in the charges and specifications are true, to
the best of the knowledge and belief of the signer.
(c) When charges and specifications are preferred under subsection (a)
of this article, the proper authority shall, as soon as practicable:
(1) Inform the person accused of the charges and specifications; and
(2) Determine what disposition should be made of the charges and speci-
fications in the interest of justice and discipline.

ARTICLE 31. COMPULSORY SELF-INCRIMINATION PROHIBITED

(a) No person subject to this code may compel any person to incriminate
himself or to answer any question, the answer to which may tend to incrimi-
nate him.

(b) No person subject to this code may interrogate or request any state-
ment from an accused or a person suspected of an offense without first in-
forming that person of the nature of the accusation and advising that person
that the person does not have to make any statement regarding the offense of
which the person is accused or suspected and that any statement made by the
person may be used as evidence against the person in a trial by court-mar-
tial.

(c) No person subject to this code may compel any person to make a state-
ment or produce evidence before any military court if the statement or evi-
dence is not material to the issue and may tend to degrade the person.

(d) No statement obtained from any person in violation of this article
or through the use of coercion, unlawful influence, or unlawful inducement
may be received in evidence against the person in a trial by court-martial.

ARTICLE 32. INVESTIGATION
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be-mad £ thecaseintheinterestof justiceanddiseipliine In general.
(1) (A) Except as provided in subparagraph (B) of this paragraph,

a preliminary hearing shall be held before referral of charges and
specifications for trial by general court-martial. The prelimi-
nary hearing shall be conducted by an impartial hearing officer,
detailed by the convening authority in accordance with subsection
(b) of this article.
(B) Under regulations prescribed by the governor or his desig-
nated representative, a preliminary hearing need not be held if
the accused submits a written waiver to the convening authority
and the convening authority determines that a hearing is not re-
quired.
(2) The purpose of the preliminary hearing shall be limited to deter-
mining the following:
(A) Whether or not the specification alleges an offense under this
chapter;
(B) Whether or not there is probable cause to believe that the ac-
cused committed the offense charged;
(C) Whether or not the convening authority has court-martial ju-
risdiction over the accused and over the offense; and
(D) A recommendation as to the disposition that should be made of

b m P P N izt o AF L eharerae et oo Ll oo oo
e g Sea—ShattPbeaavisea Eh AargesS—agatnStEEne—< usee—ana
£ + B T s SN A AU SN PP S, SN S [ g e St SV SO | The acerand
F—ERnerignttoperepresenteaatttaatIn StErgatronpy-counsSer—Itne o usea
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eused Hearing officer.
(1) A preliminary hearing under this article shall be conducted by an
impartial hearing officer who:
(A) Whenever practicable, shall be a judge advocate who is certi-
fied under article 27 (b); or
(B) When it is not practicable to appoint a judge advocate because
of exceptional circumstances, is not a judge advocate so certi-
fied.
(2) In the case of a hearing officer under paragraph (1) (B) of this sub-
section, a judge advocate who is certified under article 27 (b) shall be
available to provide legal advice to the hearing officer.
(3) Whenever practicable, the hearing officer shall be equal in grade
or senior in grade tomilitary counsel who are detailed to represent the
accused or the government at the preliminary hearing.
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preliminary hearing under this article, the hearing officer shall submit to
the convening authority a written report, accompanied by a recording of the
preliminary hearing, that includes the following:

(1) For each specification, a statement of the reasoning and conclu-
sions of the hearing officer with respect to determinations under sub-
section (a) (2) of this article, including a summary of relevant witness
testimony and documentary evidence presented at the hearing and any ob-
servations of the hearing officer concerning the testimony of witnesses
and the availability and admissibility of evidence at trial;

(2) Recommendations for any necessary modifications to the form of the

charges or specifications;

(3) An analysis of any additional information submitted after the hear-

ing by the parties or by a victim of an offense, that under such rules as

the governor or his designated representative may prescribe, is rele-
vant to disposition under articles 30 and 34; and

(4) A statement of action taken on evidence adduced with respect to un-

charged offenses, as described in subsection (d) of this article.

(d) If evidence adduced in an investigation under this article indi-
cates that the accused committed an uncharged offense, the investigating of-
ficer may investigate the subject matter of that offense without the accused
having first been charged with the offense if the accused:

(1) Is present at the investigation;

(2) Is informed of the nature of each uncharged offense investigated;

and

(3) Is afforded the opportunities for representation, cross-examina-

tion, and presentation prescribed in subsection (b) of this article. A

declination under this paragraph shall not serve as the sole basis for

ordering a deposition under article 49.

(e) The requirements of this article are binding on all persons admin-
istering this code, but failure to follow them does not constitute jurisdic-
tional error under such rules as the governor or his designated representa-
tive may prescribe.

(f) A defect in a report under subsection (c) of this article is not a
basis for relief if the report is in substantial compliance with subsection
(c) .

ARTICLE 33. FORWARBDINGOFCHARGES DISPOSITION GUIDANCE
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and

staff judge advocates,
judge advocates should take into account when exercising their duties with

convening authorities,

tors that commanders,

respect to disposition of charges and specifications in the interest of jus-

tice and discipline under articles 30 and 34.

7

Such guidance shall take into

account, with appropriate considerationof military requirements, the prin-

9

ciples contained in official guidance of the Idaho attorney general or U.S.

10
11

attorney general with respect to disposition of state or federal criminal

cases in accordance with the principle of fair and evenhanded administration

of Idaho and federal criminal law.
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ARTICLE 34.
ENCE TO CONVENING AUTHORITY BEFORE REFERRAL FOR TRIAL
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Before referral of charges and specifications to

a general court-martial for trial, the convening authority shall submit the
matter to the staff judge advocate for advice, which the staff judge advocate

shall provide to the convening authority in writing.
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The convening author-

ity may not refer a specification under a charge to a general court-martial

unless the staff judge advocate advises the convening authority in writing

that
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a written recommendation to the convening authority as to the disposition
that should be made of the specification in the interest of justice and dis-
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made Staff judge advocate advice and recommendation to accompany referral.

When a convening authority makes a referral for trial by general court-mar-
tial, the written advice of the staff judge advocate under subsection (a) of
this article and the written recommendation of the staff judge advocate un-
der subsection (b) of this article with respect to each specification shall
accompany the referral.

(d) Special court-martial; convening authority consultation with
judge advocate. Before referral of charges and specifications to a special
court-martial for trial, the convening authority shall consult a judge advo-
cate on relevant legal issues.

(e) General and special courts-martial; correction of charges and
specifications before referral. Before referral for trial Dby general
court-martial or special court-martial, changes may be made to charges and
specifications:

(1) To correct errors in form; and

(2) When applicable, to conform to the substance of the evidence con-

tained in a report under article 32 (c).

(f) Referral defined. In this article, the term "referral" means the
order of a convening authority that charges and specifications against an
accused be tried by a specified court-martial.

ARTICLE 35. SERVICE OF CHARGES -- COMMENCEMENT OF TRIAL
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(a) In general. Trial counsel detailed for a court-martial under ar-
ticle 27 shall cause to be served upon the accused a copy of the charges and
specifications referred for trial.

(b) Commencement of trial.

(1) Subject to paragraphs (2) and (3) of this subsection, no trial or

other proceeding of a general court-martial or a special court-martial,

including any session under article 39(a), may be held over the objec-
tion of the accused:
(A) With respect to a general court-martial, from the time of ser-
vice through the fifth day after the date of service; or
(B) With respect to a special court-martial, from the time of ser-
vice through the third day after the date of service.

(2) An objection under paragraph (1) of this subsection may be raised

only at the first session of the trial or other proceeding and only if

the first session occurs before the end of the applicable period under
paragraph (1) (A) or (1) (B) of this subsection. If the first session oc-
curs before the end of the applicable period, the military judge shall,
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at that session, inquire as to whether the defense objects under this
subsection.
(3) This subsection shall not apply in time of war.

PART VII. TRIAL PROCEDURE
ARTICLE 36. GOVERNOR OR THE ADJUTANT GENERAL MAY PRESCRIBE RULES

Pretrial, trial, and pest—t¥rialt posttrial procedures, including modes of
proof, for courts-martial cases arising under this code, and for courts of
inquiry, may be prescribed by the governor or the adjutant general by regu-
lations, or as otherwise provided by law, which shall apply the principles
of law and the rules of evidence generally recognized in military criminal
cases in the courts of the armed forces but which may not be contrary to or in-
consistent with this code.

ARTICLE 37. UNLAWFULLY INFLUENCING ACTION OF COURT

(a) No authority convening a general, special, or summary court-mar-
tial, nor any other commanding officer, or officer serving on the staff
thereof, may censure, reprimand, or admonish the court or any member, the
military judge, or counsel thereof, with respect to the findings or sentence
adjudged by the court or with respect to any other exercise of its or their
functions in the conduct of the proceedings. No person subject to this code
may attempt to coerce or, by any unauthorized means, influence the action of
a court-martial or court of inquiry or any member thereof, in reaching the
findings or sentence in any case, or the action of any convening, approving,
or reviewing authority with respect to their judicial acts. The foregoing
provisions of this subsection shall not apply with respect to: (1) general
instructional or informational courses in military justice if such courses
are designed solely for the purpose of instructing members of a command in
the substantive and procedural aspects of courts-martial; or (2) to state-
ments and instructions given in open court by the military judge, summary
court-martial officer, or counsel.

(b) In the preparation of an effectiveness, fitness, or efficiency re-
port, or any other report or document used in whole or in part for the purpose
of determining whether a member of the statemilitary forces is qualified to
be advanced in grade, or in determining the assignment or transfer of a mem-
ber of the state military forces, or in determining whether a member of the
statemilitary forces should be retained on active status, no person subject
to this code may, in preparing any such report: (1) consider or evaluate the
performance of duty of any such member as a member of a court-martial or wit-
ness therein; or (2) give a less favorable rating or evaluation of any coun-
sel of the accused because of zealous representation before a court-martial.

ARTICLE 38. DUTIES OF TRIAL COUNSEL AND DEFENSE COUNSEL

(a) The trial counsel of a general or special court-martial shall be a
member in good standing of the state bar and shall prosecute in the name of
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the state and shall, under the direction of the court, prepare the record of
the proceedings.
(b) Defense counsel:
(1) The accused has the right to be represented in defense before a gen-
eral or special court-martial or at an investigation under article 32 of
this code as provided in this subsection.
(2) The accused may be represented by civilian counsel at the provision
and expense of the accused.
(3) The accused may be represented:
(A) Bymilitary counsel detailed under article 27 of this code; or
(B) By military counsel of the accused's own selection if that
counsel is reasonably available as determined under paragraph (7)
of this subsection.
(4) If the accused is representedby civilian counsel, military counsel
detailed or selected under paragraph (3) of this subsection shall act as
associate counsel unless excused at the request of the accused.
(5) Except as provided under paragraph (6) of this subsection, if the
accused 1s represented by military counsel of his own selection under
paragraph (3) (B) of this subsection, any military counsel detailed un-
der paragraph (3) (A) of this subsection shall be excused.
(6) The accused is not entitled to be represented by more than one mil-
itary counsel. However, the person authorized under regulations pre-
scribed under article 27 of this code to detail counsel, in that per-
son's sole discretion:
(A) May detail additional military counsel as assistant defense
counsel; and
(B) If the accused is represented by military counsel of the ac-
cused's own selection under paragraph (3) (B) of this subsection,
may approve a request from the accused that military counsel de-
tailed under paragraph (3) (A) of this subsection act as associate
defense counsel.
(7) The senior force judge advocate of the same force of which the ac-
cused is a member shall determine whether the military counsel selected
by an accused is reasonably available.
(c) In any court-martial proceeding resulting in a conviction, the de-
fense counsel:
(1) May forward for attachment to the record of proceedings a brief of
such matters as counsel determines should be considered in behalf of the
accused on review, including any objection to the contents of the record
which counsel considers appropriate; and

(2) Mavessistthe acessedinthe suermissionof anvymatter aneer article
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action authorized by this code.

ARTICLE 39. SESSIONS

(a) At any time after the service of charges which have been referred
for trial to a court-martial composed of a military judge and members, the
military judge may, subject to article 35 of this code, call the court into
session without the presence of the members for the purpose of:
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(1) Hearing and determining motions raising defenses or objections

which are capable of determination without trial of the issues raised by

a plea of not guilty;

(2) Hearing and ruling upon any matter which may be ruled upon by the

military judge under this code, whether or not the matter is appropriate

for later consideration or decision by the members of the court;

(3) Holding the arraignment and receiving the pleas of the accused; arnd

(4) Conducting a sentencing proceeding and sentencing the accused in

noncapital cases unless the accused requests sentencing by members un-

der article 25; and

(5) Performing any other procedural function which does not require the

presence of the members of the court under this code. These proceedings

shall be conducted in the presence of the accused, the defense counsel,
and the trial counsel and shall be made a part of the record. These pro-
ceedings may be conducted notwithstanding the number of court members

and without regard to article 29.

(b) When the members of a court-martial deliberate or vote, only the
members may be present. All other proceedings, including any other consul-
tation of the members of the court with counsel or the military judge, shall
be made a part of the record and shall be in the presence of the accused, the
defense counsel, the trial counsel, and themilitary judge.

ARTICLE 40. CONTINUANCES

The military judge of a court-martial or a summary court-martial may, for
reasonable cause grant a continuance to any party for such time and as often
as may appear to be just.

ARTICLE 41. CHALLENGES

(a) Challenges generally.

(1) The military judge and members of a general or special court-mar-
tial may be challenged by the accused or the trial counsel for cause
stated to the court. The military judge or the court shall determine
the relevancy and validity of challenges for cause and may not receive a
challenge to more than one (1) person at a time. Challenges by the trial
counsel shall ordinarily be presented and decided before those by the
accused are offered.

(2) If exercise of a challenge for cause reduces the court below the
miptmoem number of members required by article 16 of this code, all par-
ties shall, notwithstanding article 29 of this code, either exercise or
waive any challenge for cause then apparent against the remaining mem-
bers of the court before additional members are detailed to the court.
However, peremptory challenges shall not be exercised at that time.

(b) Preemptory challenges.

(1) Each accused and the trial counsel are entitled initially to one (1)
peremptory challenge of members of the court. The military judge may
not be challenged except for cause.

(2) If exercise of a peremptory challenge reduces the court below the
minimum number of members required by article 16 of this code, the par-
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ties shall, notwithstanding article 29 of this code, either exercise
or waive any remaining peremptory challenge, not previously waived,
against the remaining members of the court before additional members
are detailed to the court.

(3) Whenever additional members are detailed to the court, and after
any challenges for cause against such additional members are presented
and decided, each accused and the trial counsel are entitled to one (1)
peremptory challenge against members not previously subject to peremp-
tory challenge.

ARTICLE 42. OATHS OR AFFIRMATIONS

(a) Before performing their respective duties, military judges, gen-
eral and special courts-martial members, trial counsel, defense counsel,
reporters, and interpreters shall take an oath or affirmation in the pres-
ence of the accused to perform their duties faithfully. The form of the
oath or affirmation, the time and place of the taking thereof, the manner
of recording the same, and whether the ocath or affirmation shall be taken
for all cases in which these duties are to be performed or for a particular
case, shall be as prescribed in regulation or as provided by law. These reg-
ulations may provide that an oath or affirmation to perform faithfully the
duties as a military judge, trial counsel, or defense counsel may be taken
at any time by any judge advocate or other person certified or designated to
be qualified or competent for the duty, and if such an ocath or affirmation
is taken, it need not again be taken at the time the judge advocate or other
person is detailed to that duty.

(b) Each witness before a court-martial shall be examined under oath or
affirmation.

ARTICLE 43. STATUTE OF LIMITATIONS

(a) Except as otherwise provided in this article, a person charged with
any offense is not liable to be tried by court-martial or punished under ar-
ticle 15 of this code if the offense was committed more than three (3) years
before the receipt of sworn charges and specifications by an officer exer-
cising court-martial jurisdiction over the command or before the imposition
of punishment under article 15 of this code.

(b) Periods in which the accused is absent without authority or flee-
ing from justice shall be excluded in computing the period of limitation pre-
scribed in this article.

(c) Periods in which the accused was absent from territory in which the
state has the authority to apprehend him, or in the custody of civil authori-
ties, or in the hands of the enemy, shall be excluded in computing the period
of limitation prescribed in this article.

(d) When the United States is at war, the running of any statute of 1imi-
tations applicable to any offense under this code:

(1) Involving fraud or attempted fraud against the United States, any

state, or any agency of either in any manner, whether by conspiracy or

not;
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(2) Committed in connection with the acquisition, care, handling, cus-
tody, control, or disposition of any real or personal property of the
United States or any state; or

(3) Committed in connection with the negotiation, procurement, award,

performance, payment, interim financing, cancellation, or other termi-

nation or settlement, of any contract, subcontract, or purchase order
which is connected with or related to the prosecution of the war, or with
any disposition of termination inventory by any war contractor or gov-
ernment agency;
is suspended until two (2) years after the termination of hostilities as pro-
claimed by the president or by a joint resolution of congress.

(e) Exception.

(1) If charges or specifications are dismissed as defective or insuffi-

cient for any cause and the period prescribed by the applicable statute

of limitations:
(A) Has expired; or will be met.
(B) Will expire within one hundred eighty (180) days after the
date of dismissal of the charges and specifications, trial and
punishment under new charges and specifications are not barred by
the statute of limitations if the conditions specified in para-
graph (2) of this subsection are met.

(2) The conditions referred to in paragraph (1) of this subsection are

that the new charges and specifications must:

(A) Be received by an officer exercising summary court-martial
jurisdiction over the command within one hundred eighty (180) days
after the dismissal of the charges or specifications; and

(B) Allege the same acts or omissions that were alleged in the dis-
missed charges or specifications (or allege acts or omissions that
were included in the dismissed charges or specifications).

(f) Fraudulent enlistment or appointment. A person charged with fraud-
ulent enlistment or fraudulent appointment under article 104a(l) may be
tried by court-martial if the sworn charges and specifications are received
by an officer exercising summary court-martial jurisdiction with respect to
that person, as follows:

(1) In the case of an enlisted member, during the period of the enlist-

ment or five (5) years, whichever provides a longer period.

(2) In the case of an officer, during the period of the appointment or

five (5) years, whichever provides a longer period.

(g) DNA evidence. If DNA testing implicates an identified person in
the commission of an offense punishable by confinement for more than one (1)
year, no statute of limitations that would otherwise preclude prosecution of
the offense shall preclude such prosecution until a period of time following
the implication of the person by DNA testing has elapsed that is equal to the
otherwise applicable limitation period.

ARTICLE 44. FORMER JEOPARDY

(a) No person may, without his consent, be tried a second time for the
same offense.
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(b) No proceeding in which an accused has been found guilty by a court-
martial upon any charge or specification is a trial in the sense of this arti-
cle until the finding of guilty has become final after review of the case has
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1) A court-martial with a military judge alone is a trial in the
sense of this article if, without fault of the accused after introduc-
tion of evidence and before announcement of findings under article 53,
the case is dismissed or terminated by the convening authority or on mo-
tion of the prosecution for failure of available evidence or witnesses.
(2) A court-martial with amilitary judge and members is a trial in the
sense of this article if, without fault of the accused after the mem-
bers, having taken an oath as members under article 42 and after com-
pletion of challenges under article 41, are impaneled, and before an-
nouncement of findings under article 53, the case is dismissed or ter-
minated by the convening authority or on motion of the prosecution for
failure of available evidence or witnesses.

ARTICLE 45. PLEAS OF THE ACCUSED

(a) Irregular and similar pleas. If an accused after arraignment makes
an irregular pleading, or after a plea of guilty sets up matter inconsis-
tent with the plea, or if it appears that the accused has entered the plea of
guilty improvidently or through lack of understanding of its meaning and ef-
fect, or if the accused fails or refuses to plead, a plea of not guilty shall
be entered in the record, and the court shall proceed as though the accused
had pleaded not guilty.

(b) Pleas of guilty. With respect to any charge or specification to
which a plea of guilty has been made by the accused and accepted by the mil-
itary judge or by a court-martial without a military judge, a finding of
guilty of the charge or specification may be entered immediately without
vote. This finding shall constitute the finding of the court unless the plea
of guilty is withdrawn prior to announcement of the sentence, in which event
the proceedings shall continue as though the accused had pleaded not guilty.

(c) Harmless error. A variance from the requirements of this article is
harmless error if the variance does not materially prejudice the substantial
rights of the accused.

ARTICLE 46. OPPORTUNITY TO OBTAIN WIT-
NESSES AND OTHER EVIDENCE IN TRIALS BY COURT

(2) In a case referred for trial by court-martial, Fthe trial counsel+
and the defense counsels—and+thecourt-martial shall have equal opportunity
to obtain witnesses and other evidence as prescribed by regulations and pro-
vided by law. Process issued in court-martial cases to compel witnesses to
appear and testify and to compel the production of other evidence shall ap-
ply the principles of law and the rules of courts-martial generally recog-
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nized in military criminal cases in the courts of the armed forces of the
United States, but which may not be contrary to or inconsistent with this
code. Process shall run to any part of the United States, or the territo-
ries, commonwealths, and possessions, and may be executed by civil officers
as prescribed by the laws of the place where the witness or evidence is lo-
cated or of the United States.

(b) Subpoena and other process generally. Any subpoena or other
process issued under this article:

(1) Shall be similar to that which courts of the state of Idaho or courts

of the United States having criminal jurisdiction may issue;

(2) Shall be executed in accordance with regulations prescribed by the

governor or his designated representative; and

(3) Shall run to any part of the United States and to the commonwealths

and possessions of the United States.

(c) Subpoena and other process for witnesses. A subpoena or other
process may be issued to compel a witness to appear and testify:

(1) Before a court-martial, military commission, or court of inquiry;

(2) At a deposition under article 49; or

(3) As otherwise authorized under this chapter.

(d) In general. A subpoena or other process may be issued to compel the
production of evidence:

(1) For a court-martial, military commission, or court of inquiry;

(2) For a deposition under article 49;

(3) For an investigation of an offense under this chapter; or

(4)

(e

As otherwise authorized under this chapter.
) Investigative subpoena. An investigative subpoena under subsec-
tion (c) (3) of this article may be issued before referral of charges to a
court-martial only if a general court-martial convening authority has au-
thorized counsel for the government to issue such a subpoena or a military
judge issues such a subpoena pursuant to article 30.

(f) Warrant or order for wire or electronic communications. With re-
spect to an investigation of an offense under this chapter, amilitary judge
detailed in accordance with article 26 or 30 may issue warrants or court or-
ders for the contents of, and records concerning, wire or electronic commu-
nications in the same manner as such warrants and orders may be issued by a
district court of the United States under title 19, Idaho Code, subject to
such limitations as the governor or his designated representative may pre-
scribe.

(g) Request for relief from subpoena or other process. If a person re-
quests relief from a subpoena or other process under this article on grounds
that compliance is unreasonable or oppressive or is prohibited by law, amil-
itary judge detailed in accordance with article 26 or 30 shall review the re-
guest and shall:

(1) Order that the subpoena or other process be modified or withdrawn,

as appropriate; or

(2) Order the person to comply with the subpoena or other process.

ARTICLE 47. REFUSAL OF PERSON NOT SUBJECT TO CHAP-
TER TO APPEAR, OR TESTIFY, OR PRODUCE EVIDENCE
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