State of South Dakota

NINETY-SECOND SESSION

LEGISLATIVE ASSEMBLY, 2017

10

11

12

13

14

15

479Y0373
SENATEBILL NO. 168

Introduced by: Senators Jensen (Phil), Nelson, Russell, and Stalzer and Representatives
Haugaard, Dennert, Frye-Mueller, Gosch, Howard, and Schoenfish

FOR AN ACT ENTITLED, An Act to revise certain provisions relating to a durable power of
attorney and the appointment of a guardian or conservator.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

Section 1. That § 29A-5-306 be amended to read:

29A-5-306. The petition shall include areport eval uating the condition of the person alleged

to need protection which shall contain, to the best information and belief of its signatories:

(1) A description of the nature, type, and extent of the person'sincapacity, including the
person's specific cognitive and functional limitations;

(2) Evauations of the person's mental and physical condition and, where appropriate,
educational condition, adaptive behavior, and social skills;

(3 If the appointment of a guardian is requested, a description of the services, if any,
currently being provided for the person's hedth, care, safety, habilitation, or
therapeutic needs and arecommendation asto the most suitable living arrangement
and, if appropriate, treatment or habilitation plan and the reasons therefor;

(4) If the appointment of a guardian is requested and if the person alleged to need
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protection is the principal of an existing power of attorney, a statement providing

clear and convincing evidence why the existing durable power of attorney is

inadequate to meet the needs of the person alleged to need protection;

(5) If theappointment of aconservator isrequested, adescription of the services, if any,
currently being provided for the management of the person's estate and financial
affairs,

£5)(6) An opinion asto whether the appointment of aguardian or conservator is necessary,
the type and scope of the guardianship or conservatorship needed, and the reasons
therefor;

6)(7) If the petition states that the incapacity of the person alleged to need protection will
prevent attendance at the hearing, an opinion as to whether steh the attendance
would be detrimental to the person's health, care or safety;

H(8) A statement astowhether the person alleged to need protectionison any medications
that may affect the person's actions, demeanor and participation at the hearing;

£8)(9) Thesignatureof aphysician, psychiatrist or licensed psychol ogist, and the signatures
of any other tdividtals persons who made substantial contributions toward the
report's preparation; and

9(10) Thedate of any assessment or examination upon which thereport isbased and

if any of the assessments or examinations were performed more than three
months prior to the date of the filing of the petition, a statement by a
physician, psychiatrist or licensed psychol ogist that there hasbeen no material
changeinthe condition of the person alleged to need protection sincethe dates
that sdeh the assessments or examinations were performed.

The court, for good cause shown, may grant leave to file the petition without an evaluation



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

-3- SB 168

report. If sdeh the leave is granted, the court shall order the appropriate assessments or
examinations and shall order that areport be prepared and filed with the court.

No evaluation report need be prepared if the petition has been brought on the basisthat the
person alleged to need protection is an absentee.

Section 2. That § 29A-5-308 be amended to read:

29A-5-308. Upon the filing of the petition and evaluation report, the court shall promptly
issue a notice fixing the date, hour, and location for a hearing to take place within sixty days.

The person alleged to need protection shall be personally served with the notice, a copy of
the petition, and the eval uation report not | essthan fourteen days beforethe hearing. The person
alleged to need protection may not waive notice, and a failure to properly notify the person
alleged to need protection shall bejurisdictional.

A copy of the notice, together with a copy of the petition, shall be mailed by the petitioner
at least fourteen days before the hearing to al entities and individuals age ten or older whose

names and post office addresses appear in the petition. If the person alleged to need protection

is the principal of an existing power of attorney, the petitioner shall also mail a copy of the

notice and acopy of the petition to the agent acting under the power of attorney at least fourteen

days before the hearing.

The notice shall include a brief statement of the nature, purpose, and legal effect of the
appointment of aguardian or conservator, and shall inform the person all eged to need protection
of the right to appear at the hearing and to object to the proposed appointment.

If the basis of the petition isthat the person alleged to need protection isan absentee, at least
fourteen days before the hearing the petitioner shall mail acopy of the notice and petition to the
alleged absentee at his or her last known post office address. The petitioner shall also publish

acopy of the notice at | east once aweek for three consecutive weeksin alegal newspaper inthe
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county in which the proceeding is pending, the last publication to occur at |east ten days before
the hearing.

Section 3. That § 59-7-10 be amended to read:

59-7-10. If aconservator of the principal is appointed after the occurrence of the disability
or incapacity referred to in 8 59-7-2.1, any power of attorney authorizing an agent to act on the

principal’s finances or estatet

continues except to the extent limited or terminated by the court.




