
State of South Dakota
EIGHTY-NINTH SESSION

LEGISLATIVE ASSEMBLY, 2014

894V0692
SENATE BILL  NO.  174

Introduced by: Senators Tidemann, Brown, Peters, Welke, and White and Representatives
Carson, Dryden, Hawley, and Romkema

FOR AN ACT ENTITLED, An Act to revise the bank franchise tax apportionment of income1

provisions.2

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:3

Section 1. That § 10-43-23.1 be amended to read as follows:4

10-43-23.1. The property factor used in § 10-43-22.1 is a fraction, the numerator of which5

is the average value of the financial institution's real and tangible property owned or rented and6

used in this state during the tax period and the denominator of which is the average value of all7

the financial institution's real and tangible personal property owned or rented and used8

everywhere during the tax period in all the states of the United States, the District of Columbia,9

and any territory or political subdivision thereof.10

Section 2. That § 10-43-24.1 be amended to read as follows:11

10-43-24.1. The payroll factor used in § 10-43-22.1 is a fraction, the numerator of which is12

the total amount paid in this state during the tax period by the financial institution for13

compensation, and the denominator of which is the total compensation paid in all states of the14

United States, the District of Columbia, and any territory or political subdivision thereof15

170 copies were printed on recycled paper by the South Dakota
Legislative Research Council at a cost of $.098 per page. v

 Insertions into existing statutes are indicated by underscores.
Deletions from existing statutes are indicated by overstrikes.



- 2 - SB 174

everywhere during the tax period.1

Section 3. That § 10-43-24.2 be amended to read as follows:2

10-43-24.2. Compensation is paid in this state if:3

(1) The individual's service is performed entirely within this state; or4

(2) The individual's service is performed both within and without the state, but the5

service performed without the state is incidental to the individual's service within the6

state; or7

(3) Some of the individual's service is performed in the state and:8

(a) The base of operations, or if there is no base of operations, the place from9

which the individual's service is directed or controlled, is in this state; or10

(b) The base of operations or place from which the individual's service is directed11

or controlled is not in any state in which some part of the individual's service12

is performed, but the individual's residence is in this state.13

Section 4. That § 10-43-24.3 be repealed.14

10-43-24.3. Compensation is paid in this state if some of the service is performed in the state15

and:16

(1) The base of operations, or if there is no base of operations, the place from which the17

service is directed or controlled, is in this state; or18

(2) The base of operations or place from which the service is directed or controlled is not19

in any state in which some part of the service is performed, but the individual's20

residence is in this state.21

Section 5. That § 10-43-25.1 be amended to read as follows:22

10-43-25.1. The receipts factor used in § 10-43-22.1 is a fraction, the numerator of which23

is the total receipts of the financial institution in the state during the tax period, and the24
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denominator of which is the total receipts of the financial institution in all the states of the1

United States, the District of Columbia, and all territories and political subdivisions thereof2

everywhere during the tax period.3

Section 6. That § 10-43-25.2 be amended to read as follows:4

10-43-25.2. Interest, fees and penalties in the nature of interest, discount, and net gain from5

loans, including federal funds sold and acceptances, and other installment obligations shall be6

included in the numerator specified in § 10-43-25.1 if as follows:7

(1) The loan was applied for by the borrower at an office of the financial institution,8

located in South Dakota; or numerator of the receipts factor includes interest and fees9

or penalties in the nature of interest from loans secured by real property if the10

property is located within this state. If the property is located both within this state11

and one or more other states, the receipts described in this subdivision are included12

in the numerator of the receipts factor if more than fifty percent of the fair market13

value of the real property is located within this state. If more than fifty percent of the14

fair market value of the real property is not located within any one state, the receipts15

described in this subdivision shall be included in the numerator of the receipts factor16

if the borrower's billing address is located in this state;17

(2) The loan was purchased, or involved in participation or other pooling arrangement,18

and the office of the financial institution which made the purchase or entered into the19

participation is in South Dakota; or numerator of the receipts factor includes interest20

and fees or penalties in the nature of interest from loans not secured by real property21

if the borrower's billing address is located in this state;22

(3) The loan was solicited by an employee of the financial institution, and such employee23

is located in South Dakota or the office out of which he operates is located in South24



- 4 - SB 174

Dakota numerator of the receipts factor includes net gains (but not less than zero)1

from the sale of loans secured by real property multiplied by a fraction, the numerator2

of which is the amount included in the numerator of the receipts factor pursuant to3

subdivision (1) of this section and the denominator of which is the total amount of4

interest and fees or penalties in the nature of interest from loans secured by real5

property;6

(4) The numerator of the receipts factor includes net gains (but not less than zero) from7

the sale of loans not secured by real property multiplied by a fraction, the numerator8

of which is the amount included in the numerator of the receipts factor pursuant to9

subdivision (2) of this section and the denominator of which is the total amount of10

interest and fees or penalties in the nature of interest from loans not secured by real11

property;12

(5) The numerator of the receipts factor includes interest and fees or penalties in the13

nature of interest from credit card receivables and receipts from fees charged to card14

holders, such as annual fees, if the billing address of the card holder is in this state;15

and16

(6) The numerator of the receipts factor includes net gains (but not less than zero) from17

the sale of credit card receivables multiplied by a fraction, the numerator of which18

is the amount included in the numerator of the receipts factor pursuant to subdivision19

(5) of this section and the denominator of which is the total amount of interest and20

fees or penalties in the nature of interest from credit card receivables and fees21

charged to card holders.22

Section 7. That § 10-43-25.3 be amended to read as follows:23

10-43-25.3. Fees, other than those described in § 10-43-25.2, commissions, service charges,24
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and other receipts from the rendering of financial or fiduciary services shall be included in the1

numerator specified in § 10-43-25.1 if the service is principally performed in South Dakota2

unless the fees, commissions, service charges, and other receipts are affiliated service income3

as provided in § 10-43-25.8.4

Section 8. That § 10-43-25.4 be amended to read as follows:5

10-43-25.4. Receipts from the rental of real or tangible personal property shall be attributed6

to this state included in the numerator specified in § 10-43-25.1 if the property is principally7

located in South Dakota.8

Section 9. That § 10-43-25.5 be amended to read as follows:9

10-43-25.5. Interest, dividends, and net gains from transactions in securities, including10

stocks, bonds, and all other money markets instruments, are attributed to this state shall be11

included in the numerator specified in § 10-43-25.1 if the financial institution's principal place12

of business is in South Dakota.13

Section 10. That § 10-43-25.6 be amended to read as follows:14

10-43-25.6. Notwithstanding the provisions of § 10-43-25.5, receipts from securities used15

to maintain reserves against deposits to meet federal and state reserve requirements shall be16

attributed to this state included in the numerator specified in § 10-43-25.1 based on the ratio that17

the deposits in South Dakota bear to total deposits in all of the states of the United States,18

District of Columbia, and any territory or subdivision thereof everywhere during the tax period.19

Section 11. That § 10-43-25.7 be amended to read as follows:20

10-43-25.7. Receipts from securities owned by a financial institution but held or pledged to21

secure public or trust funds shall be attributed to this state included in the numerator specified22

in § 10-43-25.1 if the financial institution's office where the deposits are maintained is in South23

Dakota.24
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Section 12. That § 10-43-25.8 be amended to read as follows:1

10-43-25.8. Affiliated service income shall be included in the numerator specified in § 10-2

43-25.1 only if the income relates to:3

(1) Loans secured primarily by real property or tangible personal property located in this4

state; or5

(2) Loans made to customers located in this state, which are not secured by real property6

or tangible personal property; or7

(3) Credit card receivables from customers in this state.8

Section 13. That § 10-43-25.9 be amended to read as follows:9

10-43-25.9. For the purposes of §§ 10-43-25.3 and 10-43-25.8, affiliated service income10

means fees, commissions, service charges, and other receipts from the production or servicing11

of loans or credit card receivables by a nondepository financial institution for another12

nondepository financial institution, if each nondepository financial institution is in the same13

affiliated group for purposes of filing a consolidated federal corporate income tax return.14

Section 14. That ARSD 64:26:02:08 be repealed.15

64:26:02:08.  Exclusion of factors. In computing a taxpayer's apportionment ratio, the16

secretary shall exclude any one or more of the payroll, property, or receipts factors when the17

factor or factors amount to less than 30 percent of the final average ratio. When any factors are18

excluded, the denominator of the apportionment ratio is reduced by the number of factors19

excluded.20

Section 15. That ARSD 64:26:02:09 be repealed.21

64:26:02:09.  Separate accounting -- When taxpayer may petition for. A taxpayer may22

petition for a separate accounting when the taxpayer can clearly show that the business carried23

on in this state can be operated separately from the activities elsewhere, that there are lower24
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charges to customers in this state than elsewhere for the services which the taxpayer provides,1

that the costs of the taxpayer's business are higher in this state than elsewhere, that the higher2

costs and reduced charges are responsible for a difference in profitability of the operations in3

this state as compared to operations elsewhere, and that the effect of these costs and charges is4

not offset by other costs which are lower in South Dakota than elsewhere.5

Section 16. That ARSD 64:26:02:10 be repealed.6

64:26:02:10.  Separate accounting -- When secretary may require. The secretary may require7

a separate accounting when the secretary can clearly show that the business carried on in this8

state can be operated separately from the activities elsewhere, that there are higher charges to9

consumers in this state than elsewhere for the services which the taxpayer provides, that the10

costs of the taxpayer's business are lower in this state than elsewhere, that the higher charges and11

lower costs are responsible for a difference in profitability of the operations in this state as12

compared to operations elsewhere, and that the effect of these costs and charges is not offset by13

other costs which are higher in South Dakota than elsewhere.14

Section 17. The effective date of this Act is January 1, 2015.15


