State of South Dakota

NINETY-FOURTH SESSION
LEGISLATIVE ASSEMBLY, 2019

480B0171 HOUSE COMMERCE AND ENERGY

ENGROSSED NO. SB 562272019

Thisbill has been extensively amended (hoghoused) and may no longer be consistent
with the original intention of the sponsor.

Introduced by: Senators Greenfield (Brock), Bolin, and Maher and Representatives
Greenfield (Lana), Gosch, Latterell, and McCleerey

1 FOR AN ACT ENTITLED, An Act to revise certain provision regarding the regulation of
2 fireworks and to declare an emergency.

3 BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

4 Section 1. That § 34-37-1 be amended to read:
5 34-37-1. Terms used in this chapter mean:
6 () "Consumer fireworks," fireworks designed primarily to produce visible effects by
7 combustion;; that mtst comply with the construction, chemical composition, and
8 |abeling regul ations promul gated by the U.S. Consumer Product Safety Commission
9 {EF-R-Fitte- 16~-Commercial-PracticesPart 1567) 16 C.F.R. Part 1507, effective
10 January 1, 998 2019, and that are entimeratecn classified as 1.4G, UN0336 under
11 the American Pyrotechnics Association the; Standard 87-1, Apr—1993 2001
12 edition;
13 (2) "Display fireworks," fireworks requlated by the Bureau of Alcohol, Tobacco,
14 Firearms and Explosives that are not intended for consumer use and are normally
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-2- SB 56

used at a public event and classified as 1.3G, UNO0335 under the American

Pyrotechnics Association Standard 87-1, 2001 edition;

(3) "Public event," use of fireworks for commerce on public property or sponsored by

apublic entity:;

(4) "Retalery" or "Retailer licensee," includes every any person engaged licensed under

this chapter to engage in the business of making sales of fireworks at retail;

3)(5) "Retail sale," the sale of fireworksto any person not licensed to sell fireworks or for
any purpose other than for resale;

#4)(6) "Sale" any transfer, exchange, or barter, conditional or otherwise, in any manner or
by any meanswhatsoever, for a consideration;

5)(7) "Wholesaler;" or "Wholesaler licensee," any person engaged licensed under this

chapter to engage in the business of making sales of fireworksto retailersfor resale

to consumers.

Section 2. That § 34-37-2 be amended to read:

34-37-2. No A person may-seHhotaHorsateor-offer is quilty of aClass 1 misdemeanor if

the person sells, holdsfor sale, or offersfor sale, aswholesaler or retailer, any fireworksin this

state trtesssuchpersonhasfirst-obtaed without a license as awholesaler or retailer issued

under this chapter.

Applicationfor alicense aswholesaler or retail er shall be madeto the Department of Public

Safety on forms to be prescribed by tt—Eaeh the department. An application shall be

accompanied by thet+egttred an application feewhich-shat-be of five hundred dollars for a
wholesaler'slicense, and twenty-fivedollarsfor aretailer'slicense. A-separate twenty-fivedotar
retatter's

In addition to alicense asaretailer issued under this section, aretailer shall obtain aretailer
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-3- SB 56

sales license tstegttited for a fee of twenty-five dollars, for each sales period;-as specified in

§ 34-37-10, during which aretailer may sell fireworks. Each An application for atwenty-five

dettarretaHerstheretailer saleslicensein any year st shall bereceived by the department no

later than fifteen daysbeforethe beginning of the salesperiod. Any application for atwenty-ftve
teHarretatersretailer saleslicense received after that date shall be denied by the department
and returned to the applicant, together with any application fee submitted. The twenty-five
tetar+etaHer's retailer sales license expires sixty days after the end of the sales period and is
renewableannually until theapplication deadlinefor the corresponding salesperiod. Theretailer

licensee shall at al times display the retailer sales license shah-at-aH-timesbe-disptayed at the

retailer's place of businessefthe-hotderof-thettcense.

Fhe Any funds received by the department under the-provistens-of this section shall be

deposited in the state general fund.
Section 3. That § 34-37-2.1 be amended to read:
34-37-2.1. No A person under the age of elghteen yearsshal may not belicensed under this

chapter-androtcenseeshalt. A wholesaler or retailer may not employ or permit any tadvietat

person under the age of eighteen to sell, dispense, or offer for sal efwithirr-the-State-of Setith

Baketa any permissible fireworks enumerated in this chapter. A violation of this sectionisa

Class 1 misdemeanor.

Section 4. That § 34-37-2.2 be amended to read:

34-37-2.2. In addition to teenses-avattablein any license required under 8§ 34-37-2, two

SpectaretaitHtecensesthaybeobtathed for any salesto out-of -state residents—Fhefirstisasixty-

six-tay, aretailer licensee may obtain:

(1) Anearly season license to operate from thefirstday-of M ay threugh-thefifth-cay-of

Juby first to June twenty-sixth, with a required fee of one thousand dollars—Fhe
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-4- SB 56
| optionisafitie - or
(2) A lateseason licenseto operate from thestxthday-of July throtgh thethirty-firstclay

of sixthto August thirty-first, and from December twenty-ei ghth to January first, with

arequired fee of onethousand dollars. Fhefifty-seven-day spectatretat-eenseatso

A retailer licensee with a license issued under this section that is located west of the

Missouri River shall provide any consumer with acopy of theSetith-Baketaany |aw whteh that

prohibits the eischarge use of fireworks and a map of the Black Hills Forest Fire Protection

District shalt-beprovidedwithevery with any sale of fireworksthderaticensegrantedpursdant
tothissectionexeeptfor-sates, other than any sale occurring from the-twenty-seventh-day-of

June thretgh-the fifth-day-of twenty-seventh to July fifth. A violation of this section isa Class

1 misdemeanor.

Section 5. That § 34-37-4 be amended to read:
34-37-4. Except as provided in 8§ 34-37-12, fie a person shaH-possess,-seHofferfor-sale;
bring-hto-this-stateor-dtscharge is quilty of a Class 1 misdemeanor if the person possesses,

sells, offers for sale, brings into this state, or uses any pyrotechnics commonly known as

fireworks, other than permissibte consumer fireworks.

Section 6. That § 34-37-6 be amended to read:

34-37-6. Before any additrona-permtssibte fireworks not enumerated tha under § 34-37-5
may be sold, held for sale, or offered for salein this state, they the licensee shall be-submitted

submit the fireworks to the Department of Public Safety for examination-te-determine-thetr

comptance. For any fireworks submitted under this section that comply with 16 C.F.R. Fitte
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16-CommerctalPractices;, Part 1507, effective January 1, 998 2019, and the American

Pyrotechni cs A ssoci ation te; Standard 87-1, $993 2001 edition, the department shall authorize

the fireworks for salein this state. A violation of this section is a Class 1 misdemeanor.

Section 7. That § 34-37-8 be amended to read:

34-37-8. No A personwhe is quilty of aClass 1 misdemeanor if the person is not licensed

as awholesaler or retailer shaH-bririg and transports any fireworks into this state—Ne for sale.
A retailer shat may not sell any fireworks whieh that have not been purchased from a
wholesaler licensed under theprovisionsof this chapter.

Section 8. That § 34-37-10 be amended to read:

34-37-10. No A perso

quilty of aClass 1 misdemeanor if the person offers any fireworks for sale to any other person

at retail exeept other than during the period beginrning between June twenty-seventh and

extending-throtgh July fifth and or during the period begianriag between December twenty-

eighth and extendingthretgh January first. Ary
o it I e

A person who is issued a license under 8 34-37-2.2 may sell fireworks to out-of-state

residents for the periods ef-time designated in § 34-37-2.2. Retait-sates A person who isissued

a late season license under 8§ 34-37-2.2 or a retailer license under § 34-37-2 may sall any

fireworksto residentsand nonresi dentsduring the period from December twenty-ei ghth thretigh

to January firstp

A retail licensee may not make any sale of fireworks between the hours of twelve am. et

prierto and seven am.
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Section 9. That § 34-37-10.1 be amended to read:

34-37-10.1. NoretaHershat-set A person isquilty of aClass 1 misdemeanor if the person

sells any fireworks from ary a motor vehicle.

Section 10. That § 34-37-10.2 be amended to read:

34-37-10.2. If the general public occupies a structure where fireworks are being displayed
or sold, two or more approved exits shall be provided. If the general public does not occupy a
the structure that displays or sells fireworks, one or more approved exits shall be provided. A

violation of this section is a Class 1 misdemeanor.

For the purposes of this section, an approved exit is a continuous and unobstructed means

of egressto a public way. Exit doors shall be of the pivoted or side-hinged swinging type and

shall swingin thedirection of exit travel. Exit doors shall be able to be opened from theinside

without the use of akey or any special knowledge or effort.

Section 11. That § 34-37-10.3 be amended to read:

34-37-10.3. &

atretaiwhich-shahread At any location where consumer fireworks are being offered for sale,

the licensee shall prominently post asign in red letters not less than three inches in height that

reads, "NO SMOKING WITHIN PAENTY-FE FIFTY FEET." A personisquilty of aClass

1 misdemeanor if the person smokes within fifty feet of alocation under this section.

Section 12. That § 34-37-10.4 be amended to read:

34-37-10.4. rat-butdingsorstrdctureswheretn At any | ocati on where consumer fireworks

are being offered for sale the licensee shall have-asgrprominentty-posted-statthg prominently

post asign that states no fireworks ean may be ignited or discharged used within ere-hunered

fifty three hundred feet of the licensee's premises. A person isquilty of a Class 1 misdemeanor
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if the person ignites or uses any fireworks within three hundred feet of alocation under this

section.

Section 13. That § 34-37-10.5 be amended to read:

34-37-10.5. No-ttcensee—mayhave-on—thepremises A person is quilty of a Class 1

misdemeanor if the person has any device, apparatus, receptacle, or burner from which an open

flame is emitted—Eaeh on the premises of a retail licensee. A retailer licensee shal iathe

conddctofthebushessof-setingfireworkskeep and maintain upon theretailer'spremisesafire
extinguisher bearing arated capacity of at least 2-A.

Section 14. That § 34-37-11 be amended to read:

34-37-11. No person may sell or cause to be sold, discharge use, or cause to be discharged
used, any pyrotechnics of any description or any consumer fireworks within the exterior
boundaries of the Black Hills Forest Fire Protection District;-ange.

No person may tdischarge use or cause to be eiseharged used, any pyrotechnicsor consumer
fireworks within a zone that extends three hundred feet beyond the exterior boundaries of the
Black Hills Forest Fire Protection District in this state.

No person may sell or cause to be sold, diseharge; use or cause to be discharged used, any
pyrotechnics of any description or any consumer fireworks within any national forest, national
park, state forest, or any land owned or leased by the Department of Game, Fish and Parks:

v—By without written authorization;

permitt by the department permitting the eischarge use of pyrotechnics or consumer fireworks,

pyrotechnic displays, sales, or exhibits on land owned or leased by the department, unless the

department is otherwise prohibited by stattte law from providing the written authorization.

Ay A violation of thissection whi

of-GameFtshrand-Parks is a Class 2 misdemeanor. Axy A second or subsequent violation of
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this Seetton section is a Class 1 misdemeanor.
Section 15. That § 34-37-12 be amended to read:

34-37-12. Nothing in this chapter sh

prohibits a wholesaler licensee or manufacturer from storing, selling, shipping, or otherwise

transporting, permtsstbte fireworks to any person er-entity outs de of the-State-of Sotth-Bakota

tHthesate-andtransportatiorrare this state, consistent with 18 U.S.C. 8 836, effective on January

1, 1983—Fhe 2019. Any delivery of sdeh fireworks shat-enty may be made by a property

certified motor carrier as specified in chapter 49-28 or by-Hecensedftreworks-whotesatersor

mantfactarersin avehicle owned or | eased by awhol esal er i censee, manufacturer, or fireworks

permit hotderstivehtelesownedorteasedbythem holder. A violation of thissectionisaClass

1 misdemeanor.

Section 16. That § 34-37-12.1 be amended to read:

34-37-12.1. WHitten A wholesaler licensee shall retain written evidence of the delivery of

permtsstbte fireworks to any person er-enttty outside of-the-State-of-South-Dakotashatbe

delesthis state. Evidence under this section

may include the fireworks license or permit number and address, a bill of lading, or delivery
receipt for delivery by a property certified motor carrier if the purchaser is unlicensed. A

violation of this section is a Class 1 misdemeanor.

Section 17. That § 34-37-13 be amended to read:
34-37-13. Nothing in this chapter prohibitsthe use of pubtie-elisptay-of display fireworks at

apublicor private event.

fireworks at a public or private event shall seetre obtain a written permit from the governing

beard body of the municipality, township, or county where the pubtic-tisptaytsto-betfired;-and
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Any-pubhie display fireworks are to be used. Display fireworks may only be purchased from a

wholesaler licensee. Use of display fireworks at apublic or private event shall comply with the

National Fire Protection Association Standard 1123, $995 2018 edition. A violation of this

section isa Class 1 misdemeanor.

Section 18. That chapter 34-37 be amended by adding a NEW SECTION to read:

Nothing in this chapter prohibitsthe use of consumer fireworksat apublic or private event.
A person using consumer fireworks at a public or private event outside the periods permitted
by § 34-37-16.1 shall obtain a permit from the governing body of the municipality, township,
or county where the consumer fireworks are to be used. Consumer fireworks may only be
purchased from aretailer licensee or whol esaler licensee. Use of consumer fireworksat apublic
or privateevent shall comply withthe National Fire Protection Association Standard 1124, 2006
edition. A violation of this section isa Class 1 misdemeanor.

Section 19. That § 34-37-15 be amended to read:

34-37-15. Haperson For any licensee who isfound guilty of wtetatingany-of theprovisons
of a second or subsequent violation under this chapter-a-subseguent-time,—sueh-viotation-may

the department may revoke or suspend the license and refuse to renew the license upon its

expiration-thereof.
Section 20. That § 34-37-16 be amended to read:

34-37-16. No A person shaHpessess is quilty of a Class 1 misdemeanor if the person

possesses any fireworks, other than those enumerated in § 34-37-5. If any person shatthavet+a
hispossesston possesses any fireworksin violation of sare-seetion 8 34-37-5, awarrant may be

issued for the seizure of sueh the fireworks-ane-sdeh. Any fireworks seized under this section
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shall be safely kept stored to be used as evidence.

Upon conviction of the-effender—the any person charged under this section, any seized

fireworksshall be destroyed; butiftheoffendertsdischarged; the. If aperson charged under this

section is found not guilty, any seized fireworks shall be returned to the person-+whoese

This chapter shatt does not apply to the transportation of fireworks by regulated carriers.

Section 21. That § 34-37-16.1 be amended to read:

34-37-16.1. Except as otherwise provided in this chapter, tt+is-tntawfut-for-apersonto

tischarge fireworkstrthisstate a person is quilty of a Class 2 misdemeanor if the person uses
consumer fireworksexcept during the period begiantag from June twenty-seventh andextending

threugh—the-end-of to the first Sunday after July fourth, and during the period beginning
December twenty-eighth ane-exterdthg-throtgh to January first.-A-viotatiorof-this-sectionts
aClass2-misdemeanot-

Section 22. That § 34-37-16.2 be amended to read:

34-37-16.2. The provisions of §34-37-16:1 88 34-37-2 and 34-37-16.1 do not apply to

shakes-aned-smoke:

(1) Smoke effectsif they the smoke effects do not fly, travel, or explodeerto-sgte-

shet;
(2) Single-shot parachute pieces without aflare; or

(3) Anyfireworksclassified asanovelty under section 3.2 of the American Pyrotechnics

Association Standard 87-1, 2001 edition.

Section 23. That § 34-37-17 be amended to read:
34-37-17. The Department of Public Safety, together with aH any law enforcement effieers

agency of the state aneHts or any political s
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of-theprovistonsof subdivision of the state, shall enforce this chapter.

Section 24. That 8§ 34-37-5 be repealed.

Section 27. That § 34-37-5 be amended to read:

34-37-5. Permissible fireworks are consumer fireworks as enumerated in Chapter 3 of the
American PyrotechnicsAssociation Inc., Standard 87-1, 4993 2001 edition and that comply with

labeling regulations promulgated by the U.S. Consumer Product Safety Commission {€E-R:

Fitte-16—~Commercta-PracticesPart-1567);effective 16 C.F.R. 1507 asin effect on January 1,

4998 2019. The use of fireworks that are not permissible, unless authorized in this chapter, is

a Class 1 misdemeanor.

Section 28. That § 34-37-9 be amended to read:
34-37-9. Any person licensed under the provisions of this chapter shall comply with the

provisions of § 10-45-45. Each invoice for fireworks purchased is subject to inspection by the
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Department of Public Safety. Theinvoice shall show thelicense number of thewholesaler from

which the purchase was made. A violation of this section is a Class 1 misdemeanor.

Section 29. Whereas, this Act is necessary for the immediate preservation of the public
peace, health, or safety, an emergency is hereby declared to exist, and this Act shall be in full

force and effect from and after its passage and approval.



